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EDITORIAL NOTES. 


In the “Somerset County Historical Quarterly” for July, is the 
first part of an account of the early career of Governor William 
Paterson, written by A. Van Doren Honeyman. It gives the facts 
with regard to the time and place of his birth, which were not gen- 
erally known, and about which there has been much dispute. It was 
commonly stated in encyclopedias and biographies that he was born 
at sea, in 1744. Mr. Honeyman says that he has a statement from 
the late Judge Paterson, who discovered the fact in a record in 1895, 
that his grandfather was born in Antrim, Ireland, December 24, 1745, 
and that he was the eldest son of Richard Paterson, and these dates 


-are now upon his memorial stone at New Brunswick. The article 


speaks especially of his service as Attorney-General of New Jersey, on 


_ which not nearly enough emphasis has been laid. He was given the 


office of Attorney-General in 1776, shortly after the adjournment 


of the Provincial Congress of which he was a member and before he 


had reached the age of 31. The first Attorney-General under the 


_ state government, he was appointed for five years, and reappointed, 
_ and continued to act until 1783, and he was so devoted to the arduous 


and important duties of the Attorney-Generalship in time of war that 
he declined in 1780 to accept an election as delegate for Congress. 
The present article brings the sketch of Mr. Paterson’s life down to 


his marriage, in 1799, and a further account of the early career is to 


be given in the next number. Some one who has possession of them 
should make public the letters written to Mr. Paterson by the Whig 
senators at the time John Marshall was appointed Chief Justice, and 


' when Mr. Paterson, who had had ten years of distinguished service 


as Associate Justice, was passed over by President Adams. 





The Legislature has fallen into the pernicious habit of amending 
Statutes by declaring that the act shall be amended “so as to read 
as follows,” instead of saying what the amendment is, and the result 
is that you have to compare the new section with the old in order 


" to find out that a word or two has been added or omitted. The Con- 


stitution, as amended in 1875, says the act to be amended shall be 
set out in full, and at first the practice was to obey this injunction 
literally and then set out also the. section as amended. The present 
practice is better than this, but it does not comply with the require- 
ment of the Constitution, and does not make it clear of what the 
amendment consists. This year the result of this practice was the 
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unintentional repeal of an important amendment made on an earlier 
day. On March 21, Chapter 109, Laws of 1912, Section 24, of the 
Wills Act was amended so as to give effect as evidence to the ex- 
emplified copy of an order or decree of probate on the record of the 
grant of letters testamentary as well as to an exemplified copy 
of a will. A few days later, on March 28, another amendment was 
made (Chapter 206) and, instead of stating what the second amend- 
ment consisted of, the Legislature declared that the section should 
read “as follows:”’ and they omitted the words that had been in- 
serted the week before and inserted some others in quite another part 
of the section, and the result is that the first amendment was un- 
intentionally repealed. 





An act was passed at the last session which may bring into the 
courts of New Jersey a discussion of the famous bakeries case, the 
decision of which in New York led to the demand of the recall of 
the Judges as one of the slogans of a political campaign leading to 
the formation of a new party. It was Lochner v. New York, in the 
New York Court of Appeals, and in the United States Supreme 
Court, in which it was held that to limit the hours of labor of grown 
men in bakeries was to deprive them of their liberty of contract 
in violation of the Constitution of the United States. The real 
question was whether the legislation was, in view of the facts, 
a proper exercise of the police power or an arbitrary interference 
with individual rights. The simple way to prevent the recurrence 
of such a decision was to present clearly to the court the facts which 
justify the exercise of the police power in such cases. This has been 
done in later cases, as in Muller v. Oregon, 208 U. S., 412; W. C. 
Ritchie Co. v. Wayman, 244 Ill. 509, 91 N. E. Rep. 695; and the 
courts have sustained the legislation. The new act in New Jersey 
with regard to the hours of labor and the sanitary condition of 
bakeries, Laws 1912, Ch. 127, makes it clear that the ostensible pur- 
pose of the Legislature was to regulate the conditions of a particular 
kind of manufacture with a view to the public health, and the health 
of the operatives. It remains now to present the facts to the courts 
in such a way as to show that the regulation was in reality an exer- 
cise of the police power in view of actual conditions, and in the de- 
cision of the question it is important that the courts should be fully 
informed as to the actual conditions of modern industrial life in the 
trade to which the statute relates. There was a discussion of the 
“Relation of the Courts to the New Social Questions” in the “Green 
Bag” of March, 1912, by a member of the New Jersey Bar. 





The Court of Errors has reversed the decision in Sawter v. 
Shoenthal, 81 N. J. L. 197, and it has now decided that the Act of 
April 20, 1909, Chapter 209, is not unconstitutional, but sufficiently 
expresses the object of the act in the title. The object of the act 
certainly was to amend the title of the former act, but it did not 
state what is to be the effect of the amendment. The Supreme court 
said that if such a title as this was good, laws by the score or hundred 
might be enacted regulating marriage, divorce, estates, crimes, the 
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practice of the law, or what not, each under the title “An Act con- 
cerning Clams and Oysters,” and afterwards an appropriate title 
might be given to each under the title “An Act to Change and Amend 
the Title of an ‘Act concerning Clams and Oysters.’” The Court of 
Errors on the other hand found that, if the act was held to be bad, 
there were scores and hundreds of existing statutes which would 
have to be declared unconstitutional. There is great difficulty in 
defining exactly the relation between what is the object of the act 
which must be expressed in the title, and what are the limits within 
which the act must be confined by its title. In the constitutions of 
some of the states the word used is “subject,” not “object.” There 
are a good many states in which no such provision exists. In New 
York it is only local and private laws in which the object must be 
expressed in the title. There is no similar provision in the Constitu- 
tion of the United States, and the result is that a change in the plan 
of the general staff of the army may be made in a rider to a general 
appropriation bill. It is very important there should be some re- 
straint upon the power of a Legislature in this respect, but it may 
well be that such a provision of the Constitution should be con- 
sidered as directory rather than mandatory, even though, as a general 
thing, constitutional provisions are held to be mandatory. The origin 
of the clause in New Jersey was a mere direction from the Lords of 
Trade to Governor Cornbury, and this direction expresses very clearly 
the true purpose and principle of such provision. This direction is 
found in clause 18 of the “Instructions for Lord Cornbury,” Leaming 
& Spicer’s “Grants & Concessions,” 623: “You are also as much as 
possible to observe in passing all laws that whatever may be requisite 
upon a different matter, be accordingly provided for by a different 
law, without intermixing in one and the same act such things as have 
no proper relation to each other; and you are especially to take care 
that no clause or clauses be inserted in or annexed to any act which 
shall be foreign to what the title of such respective act imports.” 





The effect of this decision relating to the title of the collateral 
inheritance tax act of 1894 is not far-reaching. The Supreme court 
declined to decide whether if the act were unconstitutional, it would 
have the effect of rehabilitating the act of 1894 as a statute. That 
question was not before the Court of Errors and the case decided was 
one in which the tax would take effect between the twentieth of April, 
when this amended act was passed, and the fourth of July, when 
another act of the same date took effect, and in that act the title 
corresponded with the act. It made the tax distinctly a succession 
tax upon property of decedents, whether resident or non-resident, in- 
stead of a tax upon legacies and collateral inheritances. It was the 
difference between the titles and the bodies of the acts which caused 
much of the difficulty in ascertaining the meaning of the law and 
the validity of the tax, and another decision against the validity of 
the title might have resulted in a sharp contrast between the certainty 
of death and taxes and the uncertainty of death-taxes. As the 
law now stands, the Act of 1909, Chap. 228, took effect July 4, and 
is an act to tax the transfer of property by decedents whether resi- 
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dent or non-resident in certain cases, and this object is expressed in 
the title. The question of a transfer by sale or gift by non-residents 
made in contemplation of death has not yet been passed on. 

E. Q. K. 





NOTES ON THE NEW PROCEDURE. 


“The Practice Act (1912)” has gone into effect and the ap- 
pended Rules are in force until modified by the Supreme court. It 
is Chapter 231 of the Laws of 1912. The act itself is short and its 
provisions are easily classified. The last remaining division of forms 
of action into contract and tort is done away with. This division 
itself was made long ago by rule of court and when this was done 
the real distinction between the forms of action at common law was 
no longer observed and there was no longer any use in making a 
distinction between actions upon contract and actions in tort; and 
there were many cases in which the real cause of action was either 
a contract or a tort, or a tort arising out of contract, or a contract 
arising out of a tort, or both a breach of contract and a tort. Under 
the new statute providing for joinder of parties and causes of action, 
and under the proposed rules, allowing one suit for the determination 
of the whole controversy between the parties, there was no longer 
any place for even two forms of action, and a suit is properly called 
“an action at law.” The next subject is “Parties,” and in this the 
new act does away with the old idea that an action at law is a contest, 
like the wager of battle, between two parties, with the Judge acting 
as umpire and the object a judgment for the one party or the other. 
The new idea is that if there is a subject of controversy all the per- 
sons who are interested in it should be brought into court, and such 
judgment shall be given as shall determine the rights of them all. 
Alternative parties may be brought in; no action is to be defeated 
because of misjoinder, and new parties may be added and misjoined 
parties may be dropped by order of the court. Provision is made 
for counter claims and for issuing summons against any new party 
necessary to be brought in. Frivolous or sham pleas may be struck 
out, and summary judgment ordered to be entered subject to appeal 
from the order after final judgment. Preliminary reference may be 
ordered to be made to Supreme Court Commissioners. Either party 
may be called upon to admit the execution and existence of docu- 
ments and any other specific facts relevant to the action. The court 
may reserve questions of law and submit the case to the jury on 
alternative propositions of law in respect to the right to relief or 
damages. 


An important change is made in the character of the judgment 
to be rendered. Judgment may be given for or against one or more 
of the parties on either side and may determine the ultimate rights 
of the parties on each side as between themselves and grant the 
defendant any affirmative relief to which he may be entitled, and 
judgment may be entered in such form as may be required by the 
nature of the case and by the recovery or relief awarded. This pro- 
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vision will go far to remove the inadequacy of the remedy at law, 
by reason of which the jurisdiction of the court of equity is invoked. 
Provision is made for judgment without pleadings upon an agreed 
statement of facts, and the parties may agree upon the Judge to 
whom they will submit the case. Also a great change is made in 
the form of proceeding in error. Writs of error and bills of ex- 
ceptions are abolished and “in lieu of a writ of error an appeal may 
be taken in any case in which the appellant would heretofore have 
been entitled to that writ. Subject to rules such appeal shall be in 
the nature of a rehearing upon any question of law involved in any 
ruling, order or judgment below.” The review is still confined to 
questions of law, and objections must be made at the trial as here- 
tofore, but exceptions are no longer required to bring up the rulings 
of the court upon the facts at the trial, but the appeal is deemed to 
remove what the statute rather untechnically calls the entire record 
of the cause and all orders, proceedings and documents made, taken 
or filed therein. Additional evidence on points capable of incontro- 
vertible proof may be taken while an appeal is pending. No judg- 
ment may be reversed on the ground of misdirection or admission or 
exclusion of evidence, or for error of pleading or procedure, unless 
after examination of the whole case it shall appear that the error 
injuriously affect the substantial rights of a party. Appended to the 
Practice Act is a schedule containing rules of court and forms. The 
Supreme court is authorized to make rules to give effect to the pro- 
visions of the act, but the rules appended are to be the rules until 
such rules shall be made. The rules are to supersede (so far as they 
conflict with) the statutory and common law regulations heretofore 
existing. It is in the rules that the important changes in the practice 
and pleading are made. They have not yet been adopted by the 
Supreme court but they are in force as rules until modified or rescinded 
by the court. 


The only other statutes passed upon the recommendation of the 
State Bar Association are Chapter 232, providing that a married 
woman may sue or be sued without her husband in any case what- 
soever in which he would be an unnecessary party if he were not her 
husband ; and Chapter 233 providing for the transfer of causes by and 
between the Court of Chancery and the Supreme court, or Circuit 
courts, or Courts of Common Pleas. 


The Bar Association itself at their meeting in February de- 
clined to recommend the passage of the section of the Married 
Woman’s Act providing that contracts hereafter made between 
husband and wife should be valid in law, and might be enforced by 
either party against the other in courts of law, or the passage of the 
section declaring that any defense to an action at law between hus- 
band and wife, which would be a good defense in equity, should be 
a good defense at law. The association disapproved also of the pro- 
posed act providing that equitable questions arising incidentally in 
a court of law might be determined there without resort to the Court 
of Chancery, and that legal questions so arising in the Court of 
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Chancery might be determined in that court without resort to a court 
of law. The new acts therefore, that have been passed, do not affect 
the distinctions between the courts of law and of equity, nor affect 
their relations in any way except by providing for the transfers of 
causes in certain cases. 


The new Rules of court make provision first for joinder of parties 
and causes of action. In suits on a joint contract whether partnership 
or otherwise, personal representatives of deceased, or co-contractors, 
may be joined as plaintiffs or defendants, except where the estate 
of the decedent defendant is in settlement in this state, as an insolvent 
estate. Persons severally and immediately liable on the same in- 
strument may be joined, including endorsers, guarantors and sureties 
whether on the same or a separate instrument. A joint judgment 
may be rendered unless the liability is not complete until after judg- 
ment against one of them. An important innovation is the provision 
for allowing defendants against whom the right to relief is alleged 
to exist in the alternative. This is in pursuance of a similar pro- 
vision in the Practice Act (1912). The “transactions” referred to in 
the statutes as a basis for joining parties, are defined as including 
any transactions which grew out of the subject matter, out of which 
the controversy has arisen, and illustrations are given. This word 
in this connexion has been the subject of discussion in English cases 
upon a similar rule in the English order relating to practice. (Order 
16, rules 2-4). Stroud v. Lewison, 1898, Q. B. 44, 53, 54; Thompson 
v. London County, Council, 1899, 1 Q. B. 840; Bedford v. Bedford, 
1901; A. 'C. 12. See Snow’s Annual Practice, 1904, pp 154-156. Un- 
der the title “Joinder of Actions,” special provision is made as to 
what actions may and what may not be joined. 


The subject of greatest interest in the new rules is Pleadings. 
The change that is made is not merely in the names of the several 
pleadings, but also in the principles upon which they are framed. At 
common law the pleadings state the facts to be proved, but always 
with a view to presenting the legal right or defense which constitutes 
the cause of action, or the defense or the reply, and the purpose is 
to present a single issue denying and affirming a legal right. Under 
the new system the ultimate result may be the same, but the legal 
cause of action and defense are not defined, and the rule is simply 
that all pleadings shall contain a plain and concise statement of the 
material facts upon which the party relies, and not the evidence by 
which they are to be proved, and that the issue shall consist in the 
denial of any material allegation of the other party. Material allega- 
tions not denied are admitted unless the party avers that he has no 
knowledge or information thereof sufficient to form a belief. The 
purpose of the pleadings is to state the facts relied upon by both 
parties and to find out what are the facts actually disputed, leaving 
the legal effect to be determined by the court. The original purpose 
of common law pleading may have been much the same, and the re- 
sult of the pleadings in old times was to present a definite issue of 
fact, but the successive pleadings became a contest in dialectics, 
and many relevant facts in the contest were eliminated in the 
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process. The statement of the legal proposition that the defendant 
was indebted or was not indebted was often sufficient without any 
definite statement of the relevant facts on either side, and the com- 
mon counts and non-assumpsit were all the pleadings required to 
make an issue for trial. The new pleadings require that the facts 
on which these allegations are based shall be set out, and admitted, 
or denied, on both sides. When these new rules of pleading were 
adopted in England nearly forty years ago, under the old system of 
pleading at common law, Sir George Jessel, Master of the Rolls, said, 
in Thorp v. Holdsworth, 3 C. D. 639: “It is as well to say that in 
construing the pleadings with regard to Order XIV, Rule 22, I 
shall construe them very strictly. It was intended they should be 
construed strictly in order especially to enable the plaintiff to know 
what the real issue between him and the defendant was. The whole 
object of pleadings is to bring the parties to an issue, and the meaning 
of the Order XIV was to prevent the issue from being enlarged, 
which would prevent either party from knowing, when the cause came 
on for trial, what the real point to be decided or discussed was. In 
fact the whole meaning of the system is to narrow the parties to 
definite issues and therefore to diminish expense and delay, especially 
in regard to the amount of testimony required on either side at the 
hearing.” This was a suit in equity but there is no distinction made 
in the rule between cases at law and at equity. In a later case, 
Spedding v. Fitzpatrick, 38 C. D. 411, Cotton, L. J. said: “Under the 
old system of pleading at common law the purpose was to conceal 
as much as possible what was going to be proved at the trial, but 
under the present system it is our duty to see that the party so 
states his case that his opponent will not be taken by surprise.” It 
was a case in which a dedication of land was alleged, and an order 
was made that if the defendants relied on any specific act of dedica- 
tion, or specific declaration of intention to dedicate, whether alone or 
jointly with user, they must set forth the nature and date of the 
acts or declarations, and the names of the persons by whom they were 
done or made. 


Under the new rules we have no longer a declaration, plea and 
replication, with a possible rebutter and sur-rebutter; but the order 
of pleadings is to be, first, a complaint, and then a motion addressed 
to the complaint, under which must be made objections to the juris- 
diction, and any objection in the nature of plea and abatement, and 
objections in the nature of demurrer may be made on such motion, 
but may also be made in the answer. Next comes the answer and 
motions addressed to the answer and then a reply. Demurrers and 
all pleas to the jurisdiction and in abatement are abolished. Direc- 
tions with regard to the forms of pleading are stated specifically in 
tule 17, as follows: “All pleadings must contain a plain and concise 
statement of the facts on which the pleader relies (and no others) but 
not all the evidence by which they are to be proved. The statement 
must be divided into paragraphs numbered consecutively, each con- 
taining as nearly as may be, a separate allegation. Dates, sums and 
numbers must be in figures. The first pleading filed by any party 
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shall state his place of residence.” Specimen forms of the pleadings 
accompany the rules. The plan is taken from the orders adopted 
under the English Judicature Act of 1875; also from the Connecticut 
Procedure Act. Decisions on the practice may be found in the 
English book called Snow’s Annual Practice. There are copies of 
rather old editions of this in the Trenton State Library, and in the 
Lawyers Club Library in Newark. Mr. Hartshorne, who prepared 
the Act, has promised to give us a book on the subject before long. 


Speaking of the English system from which ours is taken, Judge 
Bramwell stated the rule as follows, and said this is the rule of our 
present system of pleading. “It requires four separate things: Every 
pleading must state the facts and not the law. 2. It must state 
material facts and material facts only. 3. It must state facts and 
not the evidence by which they are to be proved. 4. It must state 
facts in a summary form.” And for an example it was stated that 
a pleading which resembled the statement of a special case or a case 
stated would be a good pleading. On this subject references may 
be made to Philip v. Philip, 4 Q. B. D. 127, Bramwell, J.; Darlington 
v. Lect, 1896, 1 Q. B. 554, Esher, M. R.; Griffith v. St. Katharine’s 
Docks Co., 1 Q. B. D. 259. E. QO. -K. 





ADDRESS BY JUDGE ADAMS BEFORE LAWYERS’ CLUB. 


{On April 22, 1911, Judge Frederic Adams, of Newark. gave an address at the annual dinner of the 
Lawyers’ Club, which was afterward printed for local circulation. It was so characteristic of its 
author that the Journat takes the opportunity to give it a wider audience.—Eprror]. 


Mr. President and Brethren of the Lawyers’ Club: Your kindness 
calls for an acknowledgment, which I am glad to make. I want to 
talk about two things which are uppermost in my mind tonight: you 
and myself. We have heard that when Cardinal Wolsey said “Ego 
et rex meus” he was a good Latinist, but a bad courtier; and so I sup- 
pose that I should apologize if | follow the grammatical order and 
speak of myself first. 

Judge Lintott has said something about modesty. No, I do 
not think it was exactly modesty. If it was, I hereby renounce 
and abjure that unprofessional characteristic. I have been told 
that there are times when a man who is not modest may shrink 
from praise more than from blame. Censure, if unmerited, goes 
for nothing; if deserved, it is at least profitable for correction. 
But praise is a dangerous commodity. Too little damns; too 
much puffs up. Still, commendation is grateful if it has a toler- 
able foundation in fact, or, to use a more lawyer-like expression, 
if it is colorably true, especially when it is administered by such 
skillful hands as those of Judge Lintott. And it is possible to 
take too seriously even the superlatives of encomium, for eulogy 
is not legally binding on either party to it. Dr. Johnson was an 
accomplished formulator of memorial inscriptions, and it was Dr. 
Johnson himself who said, “He that writes an epitaph is not upon 
his oath.” 

One day a good many years ago | strayed into a Harvard class- 
room, and heard Professor James Russell Lowell deliver a lecture 
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on “The Tempest.” He told this story from Aristophanes. The god 
Pan went out one day to take a walk. As he strolled along he was 
startled by a prodigious uproar, which so alarmed him that he took 
to the tall timber and hid himself, but was reassured by learning 
that the disturbance was caused by a company of his devotees, who 
were having a celebration in his own honor. When Pan got over 
his panic he was no doubt glad that he had so many cordial friends. 
I feel just as Pan did, and so accept thankfully the position that you 
assign to me as a guest at this banquet. I do not flatter myself that 
I am the causa sine qua non of the feast. You would have dined 
together anyhow. It is only as a condition that I confront you, if I 
may use so formidable a word to characterize so agreeable a meeting. 
And I do not forget that there are others present tonight, newly 
risen stars in our judicial constellation, to whom much of this oc- 
casion naturally belongs. 

I last had the honor of addressmmg the Lawyers’ Club about 
eight years ago, as I was about to set sail upon the unknown sea 
of the circuit. I then made two promises. One was that I would 
open court regularly at ten. The other was that I would adjourn 
promptly at four. I call you all to witness tonight that I have 
kept the faith which I then pledged to you. The advantage of 
opening at ten is obvious, but I did not myself then realize how 
valuable is the rule to quit at four. The reversible error which 
comes from what the Roman theologians call invincible ignorance, 
that by which Protestants are saved, if they are saved at all, may 
be perpetrated at any hour of the day, but the mistakes that result 
from inattention, weariness, forgetfulness, bad air, not to mention 
hot air, are peculiarly the products of the late afternoon. It is then 
that the terms “plaintiff” and “defendant” become interchangeable, 
and that one uses five words to express an idea for which at ten 
o'clock three words would have been sufficient. John Campbell was, 
as you remember, a reporter for Lord Ellenborough at nisi prius, 
and he attributes the excellence of those reports to the fact that he 
selected his material. He kept a trunk labeled “Ellenborough’s Bad 
Law,” in which he put the cases which he did not report. If the in- 
ner history of nisi prius jurisprudence were written it would appear, 
I think, that a large part of the unsound legal doctrine there to be 
found was the fruit of some tiresome hour in the late afternoon. 
A sagacious judge, therefore, if he begins promptly to accommodate - 
others will adjourn early to protect himself. 

Whatever difficulty there is in the duty of a Circuit Judge is not 
so much due to one particular thing as it is inherent in the general 
situation. The trouble is that he is dancing among eggs, if I may 
use so gay an expression to describe so serious a performance. It is 
easy enough to go to one or the other of two extremes. Almost any 
one can project his own personality strongly into a case, state or inti- 
mate his own opinion, become a sort of thirteenth man on the jury, 
and so try to mould the result. Or, on the other hand, almost any 
one can sit like a God upon Olympus or a bump on a log, and close the 
proceeding with a charge that shall be absolutely correct in law and 
wholly useless and ineffective in fact. To hit the middle line, ho¢ 
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labor, hoc opus est. To state the law clearly and accurately, so as to 
make it not merely intelligible but acceptable to the minds and 
consciences of the group of unprofessional men who sit before you, 
who may thus see that they live under and are themselves helping 
to administer a just and rational system whose deep foundations are 
laid in plain, ordinary, every day common sense, to analyze the facts 
and get them into some sort of logical order, and to indicate the 
questions on the decision of which the case should turn, to do this 
while keeping within your own sphere, and never to overstep by a 
hair’s breadth the lines which mark out the provinces of the jury and 
of counsel; to keep always in mind that your great purpose should 
be to do justice, and yet to do it not at large, according to some rather 
vague humanitarian impulse, but scientifically, according to the rules 
of a highly technical game, or to use the words of My Lord Coke, in 
the superb answer of the judges to King James, “not by natural 
reason, but by the artificial reason and judgment of the law,” to pre- 
serve the mens aequa in arduis amid surrounding excitement, keeping 
your head and temper, whoever else may lose his, and to do it all in 
pretty quick time, and in an atmosphere which is the reverse of 
exhilarating—this is some part of the job of a trial judge. He will 
often know that he has failed. He will sometimes think that he has 
almost hit the mark. But if he has a proper ideal he will never 
be entirely satisfied. To compare a small thing with a great one, 
trying a case is a good deal like running the state of New Jersey. 
The Judge is the executive, presiding power ; the counsel are advisory, 
like the Attorney-General, the jurymen are the legislative body—they 
do the voting, and the problem for the executive is to secure the best 
attainable results, by the unanimous vote of the entire legislative 
body, without getting the co-ordinate departments mixed. 

Now, a Judge cannot do this alone. He could never do it at 
all, if he were not the favorite of fortune. No one in the whole 
community has so much done for him by others. He sits in his 
chair and everything comes to him. He makes no law. He neither 
prepares nor invents any evidence. He is not a creator. He is only 
a critic. The lawyers bring him the law. He does not accept it all. 
for it does not all agree. The witnesses bring him the evidence. 
He cannot believe it all, for a good deal of it is self-contradictory. 
The counsel do what they can to help him, and he tries to fit the 
law to the facts, and then turns the matter over to the jury, who do 
pretty much as they please, and that ends it, except in, those cases 
where the wheat and the tares grow together until the harvest at 
Trenton. 

In fact, the Judge gets a line on almost everything except on 
himself. It is possible for him to go on for a good while with- 
out knowing whether he is doing well or ill. He cannot prove any- 
thing by the Bar, for they always treat him with courtesy and 
respect, whatever they may think of him. The newspapers do not 
help him. They occasionally misspell his name, call him a jurist, 
and let it go at that. I once thought that anonymous letters might 
be of service, but they have proved of no use. I have received only 
two, one about eight years ago, the other last year. The first was 
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very abusive, the second was very laudatory, and the writers of both 
were about equally misinformed. It has seemed to be that it might 
be well to have a cefisor legum et morum, who should sustain a role 
like that of the Devil’s Advocate in the Congregation of Rites at 
Rome, or of Mrs. Candour, in A School for Scandal—some bright 
young lawyer, to sit in a corner of the court room, and come around 
at nine o’clock the next morning and tell the Judge what he really 
thinks of his behavior the day before. The Judge would thus be 
provided with a review, daily, systematic and at close range; whereas 
he now must depend wholly on a review, valuable, indeed, but partial 
and occasional, and coming to him from a distance of forty-six miles 
and six-tenths—at least that is what I used to collect mileage on 
when I had to go to the Court of Errors. 

Of course, what a Judge really depends on is the Bar. I know 
them all: the leaders, the wheelers, the two and three-year-olds, and 
the colts who run alongside and are not yet broken to harness. I 
have almost daily occasion to admire and profit by the easy exercise 
of professional power which comes with years of knowledge and 
experience, to notice the zeal with which counsel, in the fine, robust 
phrase of the old lawyers, “make war” for their clients, the ingenuity 
with which they exaggerate on opposite sides, their fidelity to a high 
standard of professional honor and conduct, and their almost in- 
variable courtesy toward one another. I own that I am very fond 
of the young Bar. As Dr. Luther uncovered when as he saluted 
on the benches of his lecture room the future burgomasters of Ger- 
many, so I regard with an interest tinged with reverence those to 
whom are to be one day committed the interests of life, liberty and 
property, who are to be the counsellors, the advocates, the prosecu- 
tors, the magistrates and Judges of a generation that is not my own. 
I know them well enough to be sure that the administration of justice 
in this County of Essex will be wise and pure in the hands of “the 
youth who own the coming years.” So may it be, and such may that 
administration continue to be while our radiant court house stands 
and fronts the rising sun. 

I do not know whether you have learned anything from me. 
I have certainly told you some things which turned out not to be 
so. I have learned a good many things from you. Perhaps it would 
be fair to say that we have helped one another; that we have had 
pretty much the same ideals and have worked together to realize them. 
One is reverence for the law, or, as it was put to me by one who, 
however much he may have been Chief Justice, will always be 
known to us by the semi-reverential, semi-affectionate title of Judge 
Depue—reverence for what has been thought about the law. An- 
other is respect for the evidence. It is the material with which and 
in which we have to work. Somewhere in that heterogeneous and 
contradictory mass, rude and repellant as a rock from the quarry, 
lies imprisoned the divine form of the truth, to be extricated by a. 
firm and skillful hand, as the touch of the sculptor liberates some 
figure of immortal beauty from the shapeless block. For the pur- 
poses of the case, the evidence is what Lord Bacon would have called 
Vox Dei revelata in rebus—the voice of God revealed in facts. There- 
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fore respect it. Again, I believe that you like, as I do, and that you 
try to cultivate, what I may call the tone of the court room, a certain 
style of thought and speech which is different from that of the plat- 
form or the stage, or of the pulpit, or of the stump or Legislature— 
all excellent in their way, but which is especially appropriate to the 
trial of causes—the tone, shall I say, of easy, well-bred, dignified, 
earnest, persuasive conversation. One who has tried a case before 
Judge Heisley need look no further for a shining example of just what 
I mean. Finally, the advice of Polonius to Laertes: “This, above all, 
to thine own self be true.” I very seldom hear an argument from 
counsel which suggests the idea that it is an imitation. You are con- 
tent to be yourself. Archbishop Whately tells how in his youth, 
being fond of society and also painfully conscious 6f awkwardness, 
he was much concerned about the impression that he was making. 
His uneasiness was dispelled by the reflection that there is only one 
impression which a man can make, and that is the impression which 
belongs to him. I once received a lesson myself as to this matter. 
At times I have made considerable use of Judge Black’s valuable book 
on the Law of Accident Cases. In turning over its pages one day I 
came across a charge by Judge Dixon in a case much like the one on 
trial before me. It struck me that I could not do a wiser thing, or 
one more likely to prove acceptable to the Bar, than to adopt that 
charge, giving, of course, no credit to Judge Dixon for it. According- 
ly, I charged as far as possible in the words of Judge Dixon. Much 
to my surprise, my charge, instead of being received with acquiescent 
admiration, provoked a volley of exceptions from both sides. Whether 
it was a misfit or whether counsel were startled by hearing something 
from me very different from what they were accustomed to and so 
excepted on general principles, | cannot say. At any rate, I was dis- 
couraged from the path of plagiarism, hung the armor of Saul up 
on its own peg, and reverted to my sling and five smooth pebbles from 
the brook. 

Perhaps an advocate is never more entertaining, and never, I 
think, less influential than when he has little or nothing to say, and, 
to save his clients face, or his own fee, proceeds to say it with infinite 
address and at considerable length. Then it is 


“ The day of the figs from thistles, 
The day of the twisted sands,” 


the day of bricks without straw and sunbeams from cucumbers. Then 
it is that a witness is asked why it is that he remembers one thing 
when he has forgotten another, or vice versa—a question that would 
puzzle a Scotch professor of intellectual philosophy. Then it is that 
the jury is asked to discredit the testimony of an apparently honest 
witness as to the circumstances which surrounded some striking 
occurrence, because his recollection is not equally clear as to the 
circumstances which surrounded some other occurrence that was not 
striking at all. Then it is that you are at last convinced that the 
only thoroughly unobjectionable witness is he who saw nothing, heard 
nothing, knows nothing, and has never talked with his grandmother 
about the case. Such are some of the many virtues and such some 
of the humors of the Bar. 
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I need not say that one of the felicities of my official life has been 
that I have formed one of a fraternal group of judges. By my side 
there has always stood that most genuine of men and most faithful of 
triends, who, in fact as well as in name, is our Chief. I. have enjoyed 
for years a delightful daily association with Judge Heisley, by whose 
suggestions | have often profited, and who now comes to strengthen 
our Bar as he has strengthened our Bench. I have come to know, 
and therefore to esteem and value, Judge Dungan, who brings a fresh 
mind, clear and exact, to grapple with our problems, both new and 
old. As for Judges Ten Eyck and Davis, their very presence has 
been a daily admonition to cease to do evil and learn to do well. And, 
of course, I need not say that the advent of Judge Martin has both 
strengthened and enlivened this impulse toward progressive Reform. 

Lord Bacon says, “A strong old man is a tower undermined.” 
Be it so. Young I certainly am not; old I may be, but I hope, if you 
will continue to back me up, neither too old to learn nor too late to 
mend. 





RIGHT OF PRIVACY AS AFFECTING PLACES. 


It is worthy of notice that the First Appellate Division of the New 
York Supreme Court in the somewhat celebrated case of Binns v. 
Vitagraph Co. of Am. (December, 1911), 132 N. Y. Supp., 237, has 
made a drastic application of the New York statutory law of privacy 
(Civil Rights Law, secs. 50, 51). It appears that plaintiff, a wireless 
telegraph operator, having obtained wide notoriety by reason of his 
gallantry in connection with the wreck of a steamship, sued defendant 
ior using his name and picture in connection with moving picture ex- 
hibitions purporting to show the wreck, some of the films being dis- 
connected with the scene and exhibiting plaintiff in a ridiculous pos- 
ture. There was also evidence that plaintiff was greatly disturbed in 
mind, and that his feelings were injured, and defendant gave no evi- 
dence that it acted innocently or of mitigating circumstances; did 
not recall the films or offer to account to the plaintiff. It was held 
that since the statute authorizes a recovery of exemplary damages for 
the unlawful use of the name or picture of a living person, a verdict 
allowing plaintiff $12,500 was not excessive, but would be upheld. 

Decisions of the courts of last resort of some states have ef- 
fectuated rights of privacy of the person independently of any statute. 
A recent decision by the Supreme Court of Appeals of Virginia in 
Luray Caverns Company, Inc., v. Kauffman (XVII Virginia Law 
Register, 682) suggests the inquiry whether analogous or similar right 
might be recognized to enjoin the public exploitation of places by 
photographs or similar means. The present decision does not go so 
far nor even enter into any discussion of such possible development 
of the law. It is, however, interesting in itself because of the novel 
facts involved. It was held that an owner of real estate, containing 
caverns which are a natural curiosity, who has expended large sums 
in opening up the property so as to make it attractive to visitors, and 
who has procured pictures and paintings of the curiosities which it 
sells as souvenirs to tourists and the public generally, thereby making 
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them a valuable advertisement of the property, inducing visitors to in- 
spect the natural beauties, can not restrain defendant by injunction 
from selling copies of other photographs of which his assignor was 
a rightful owner, taken by permission of a former owner of the real 
estate, in the absence of any showing of conditions imposed as to the 
use of such photographs, or an assignment to the plaintiff of the con- 
tract between the former owner of the land and defendant’s assignor. 
The following contains the gist of the opinion: 

“It will be observed that the bill does not aver that Kauffman 
has ever been within the Luray Caverns, or that he has ever put his 
foot upon the property of the Luray Caverns Company ; and that his 
trespass, if trespass there be, consists of the reproduction and coloring 
of certain photographs representing scenes and formations within the 
caverns. It appears from the bill that a man by the name of James, 
who is not made a party to the bill, visited the caverns and obtained 
from the then owner of the property the privilege of taking carbon 
photographs of such of the formations in the cavern as he saw fit. 
James took photographs and secured a copyright of them from the 
Government, and from James Kauffman purchased the rights which 
James had acquired from the predecessor in title of the Luray Caverns 
Company. 

“The contract between James and the owner of the Luray Cav- 
erns was a purely personal one between the parties to it. It in no 
sense affects the title to the Luray Caverns, and is not a covenant 
running with the property; nor does the Luray Caverns Company 
appear to be the assignee in any way or in any sense of the benefits 
of this contract. When James got from the then owner of the prop- 
erty the privilege to take carbon photographs the carbon photographs 
were his property, subject, of course, to any limitations or conditions 
imposed upon him by the contract under which his rights were ac- 
quired. If there were any limitations or conditions restraining or 
limiting his use of the photographs made by him, they are not stated 
in the bill, and for the purpose of this litigation do not exist. But 
even though there were limitations, conditions and restrictions in the 
contract between the former owner of the caverns and James, it no- 
where appears in what way the appellant, the Luray Caverns Com- 
pany, could enforce such limitations, conditions or restrictions. As 
we have said, it nowhere appears from the bill that the appellant is 
the assignee of the contract with James, and it certainly can not main- 
tain any right under that contract by force of the fact that it is the 
successor in title of the owner with whom James contracted. 

“As was said in Miller v. Wills, 95 Va. 337, ‘although a court of 
equity will not, as a general rule, interpose to prevent a mere trespass, 
yet if the act done or threatened would be destructive of the sub- 
stance of the estate, or if repeated acts of wrong are done or threat- 
ened, or the injury is or would be irreparable, in fine, whenever the 
remedy at law is or would be inadequate, a court of equity will enjoin 
the perpetration of the wrong and prevent the injury.’ 

“In no sense is any trespass alleged in this bill. There is no in- 
vasion of the premises of appellant; there is no act done or threatened 
which would destroy or in the least degree affect the substance of the 
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estate. The whole case made is that there is an invasion of and injury 
to the rights of appellant because the appellee goes upon the market 
with colored photographs of the property of appellant, which he offers 
to sell in competition with pictures of the same objects offered for sale 
by the appellant. What the appellee offers for sale are copies of 
photographs of which his assignor, James, was the rightful owner by 
permission of the predecessor in title of the appellant. The bill fails 
to show that there were any limitations or conditions imposed upon 
James as to the use of these photographs which he was authorized to 
make, and fails to show in what way the appellant is the beneficiary 
of the purely personal contract between its predecessor in title and 
James, with all of whose rights Kauffman is now clothed. 

“Upon the whole case we are of opinion that there is no equity in 
the bill, that the demurrer should have been sustained.” 

The taking of the original carbon photographs by James was in 
pursuance of contract rights with the then owner of the Luray Cav- 
erns. James presumably obtained plenary rights to take photographs 
for artistic purposes and to circulate the products, which rights have 
passed to his assignee, the present defendant. This seems clear 
enough and is sufficient for a decision of the present case. The ad- 
ditional queries suggested are whether, if the original photographs 
had been taken contrary to contract rights, or against the express 
prohibition of the owner, or surreptitiously by a mere trespasser, an 
injunction might be granted, either (1) because of the injury- to the 
owner’s business through circulating misleading or inadequate repre- 
sentations of the natural attractions of the locality, or (2) because 
an owner should be permitted to control and have the benefit of any 
use to which his inclosed and guarded land may be put as a model 
or original for aesthetic reproduction. An owner certainly has the 
tight to prohibit people from going on his land. May he, if a mere 
trespasser has clandestinely taken photographs, restrain the beneficial 
fruits of the wrongful act? 

As to the first of these queries, if an outsider or a rival, through 
malice or competition, is circulating caricatures or misleading repre- 
sentations of natural beauties, a remedy ought to be, and we believe in 
many jurisdictions would be, granted for such form of unfair business 
warfare. 

As to the purely aesthetic phase we shall not express any view 
further than to say that a decision upholding such derivative rights 
in an owner would not be an illogical extension of the right of privacy 
of the person, and that the rule as to a continuing or repeated tres- 
pass—in this case the continuing or repeated circulation of the product 
of a single trespass—might be applied in order for the granting of an 
injunction. As a matter of fact, the use of cameras is prohibited as 
a condition of admission to many places affected with a public interest 
and the regulation is not unreasonable. In the case of a person secret- 
ly violating such a rule, as well as in the case of a trespasser who is 
obliged to go in or upon another’s land to take photographs, it would 
seem that the owner is morally entitled to a remedy.—New York 
Law Journal. 
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IN RE ESTATE OF GURRIERI. 


(Essex County Orphans’ Court, June 20, 1912). 
Administration on estate of Italian citizen 


Mr. August Roche, Jr., (Munn & Church) for William H. Mc- 
Kenzie, applicant. 

Mr. Henry H. Fryling for Hon. Alfredo Magnani, Royal Consu- 
lar Agent of Italy. 

Chev. Marcel A. Viti (pro hac vice) for Hon. Magnus Clarholm, 
Royal Consul of Sweden, Amicus Curiz. 


MARTIN, J.: This is an appeal by Hon. Alfredo Magnani, Con- 
sular Agent of Italy, for Newark, New Jersey, from the grant of let- 
ters of administration to William H. McKenzie by the Surrogate of 
Essex county upon the estate of Carmelo Gurrieri, deceased. 

Carmelo Gurrieri, deceased, was a subject of Victor Emanuel III, 
King of Italy, and was temporarily residing at Newark in the county 
of Essex. He died at Newark intestate on or about the fifteenth day 
of July, 1911, possessed of goods, chattels, rights and credits in the 
sum of six hundred dollars, consisting of a deposit in a bank of the 
said city and a right of action for damages for negligence in causing 
injuries resulting in the death of decedent. He left him surviving his 
father, Guseppe Gurrieri, his mother, Carmela Letirra Gurrieri, his 
sisters, Angela and Giovanni Gurrieri, and his brother, Vincenzo 
Gurrieri, the only next of kin and heirs-at-law, all of whom reside at 
Regusa, Province of Siracusa, Italy. 

Hon. Alfredo Magnani is the Royal Consular Agent of Italy 
at Newark. William H. McKenzie is the County Physician of Essex 
county, New Jersey, and is not related to the decedent. Said 
McKenzie has in his possession, received by him in the course of 
the performance of his official duties as county physician, a certain 
bankbook belonging to decedent. He applied to the Surrogate of 
the County of Essex for letters of administration and notices of 
such applications were mailed by the Surrogate to the next of kin 
and heirs-at-law, but no notice was given or mailed to Hon. Alfredo 
Magnani or other diplomatic or consular representative of his coun- 
try. Such application was made after the expiration of forty days 
after the death of the decedent and prior to such application, and 
within said forty days of the death of the decedent no application 
was made by any of the next of kin for letters of administration. 
No other application for letters of administration has been made 
in the State of New Jersey and no appearance has been presented 
by or on behalf of the said next of kin or either of them. On the 
twentieth day of November, 1911, the Surrogate of the County of 
Essex granted letters of administration to said William H. McKenzie. 
ogra this appeal was duly filed and the matter has been duly 

eard. 

The Royal Consular Agent bases his claim to letters of ad- 
ministration upon certain provisions of the Treaty of May 8, 1878 
(20 U. S. Statutes 725-732) between Italy and the United States, 
Articles XVI. and XVII. of which read as follows: 
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“Article XVI. In the case of the death of a citizen of the United 
‘States in Italy or of an Italian citizen in the United States, who 
has no known heirs or testamentary executors designated by him, 
the competent local authorities shall give notice of the fact to the 
Consul or Consular Agents of the nation to which the deceased 
belongs, to the end that the information may be at once transmitted 
to the parties interested.” 

“Article XVII. The respective Consuls General, Consuls, Vice 
Consuls and Consular Agents, as likewise the Consular Chancellors, 
Secretaries, Clerks or Attaches shall enjoy in both countries all the 
rights, prerogatives, immunities and privileges which are or may 
hereafter be granted to the officers of the same grade of the most 
favored nation.” 

While Article XV1 merely requires notice to the Italian Consul 
or Consular Agent of the death of an Italian citizen in the United 
States, Article XVII gives to Consuls and similar officers of the 
Italian nation the rights, prerogatives, immunities and privileges 
which are or may hereafter be granted to an officer of the same grade 
of the most favored nation. It is the contention of Hon. Alfredo 
Magnani, Royal Consular Agent of Italy, that this most favored 
nation’s clause in the Italian treaty gives the right to administer 
estates of Italian citizens dying in this country, because of the privi- 
lege conferred upon Councils and other similar officers of Sweden 
by the convention between the United States and Sweden proclaimed 
March 20, 1911, in which is provided as follows: 

“Article XIV * * * In the event of any citizens of either 
of the two contracting parties dying without will or testament in the 
territory of the other contracting party, the Consul General, Consul, 
Vice Consul General or Vice Consul of the nation to which the de- 
ceased may belong, or in his absence the representative of such Con- 
sul General or Vice Consul shall, so far as the laws of each country 
will permit, impending the appointment of an administrator and until 
letters of administration have been granted, take charge of the prop- 
erty left by the deceased “for the benefit of his lawful heirs and credi- 
tors, and moreover have the right to be appointed as administrator of 
such estate.” 

“It is understood that when, under the provisions of this article, 
any Consul-General (etc) * * * _ is acting as executor or ad- 
ministrator of the estate of one of his deceased nationals, the said 
officer or his representative shall in all matters connected with, re- 
lating to or growing out of the settlement of such estates be in such 
capacities as full subject to the jurisdiction of the courts of the 
country wherein the estate is situated as if such officer or representa- 
tive were a citizen of that country and possessed of no representative 
capacity whatsoever.” 

It is apparent that the question at the foundation of the de- 
termination of the rights of the parties is found in the proper con- 
struction of the clause of the treaty with Sweden just quoted. The 
question is, Does that treaty place Consuls of Sweden in the class of 
those who have a right to administer the estates of citizens of 
Sweden dying in the United States and give the like privilege to Con- 
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suls of the United States as to citizens of this country dying in 
Sweden? In Ware v. Hylton, 3 Dall. 199, decided in 1796, Justice 
Chase says: 

“There can be no limitation on the power of the people of the 
United States. By their authority the state constitutions were made 
and by their authority the Constitution of the United States was 
established and they had the power to change or abolish the state 
constitution or make them yield to the general government and to 
treaties made by their authority. A treaty cannot be the supreme 
law of the land, that is, of all the United States, if any act of a state 
legislature can stand in its way. If the constitution of a state, which 
is the fundamental law of the state and paramount to its legislature, 
must give way to a treaty and fall before it, can it be questioned 
whether the less power, an act of the state legislature, must not be 
prostrate? It is the declared will of the people of the United States 
that every treaty made by the authority of the United States shall 
be superior to the constitution and laws of any individual state 
and their will alone is to decide. If a law of a state, contrary to a 
treaty, is not void, but voidable only by a repeal or nullification of a 
state legislature, this certain consequence follows: that the will of a 
small part of the United States may control or defeat the will of the 
whole. The people of America have been pleased to declare that all 
treaties made before the establishment of the national constitution or 
laws of any of the states contrary to a treaty shall be disregarded.” 

In Fairfax v. Hunter, 7? Cranch 603, Chirac v. Chirac, 2 Wheaton 
259, and Hauenstein v. Lynham, 100 U. S. 483, the doctrine declared 
in Ware v. Hylton was applied. : 

There have been numerous cases in which state laws in reference 
to matters within the ordinary legislative competence of the state 
have been held void because of the conflict with subsisting federal 
treaties. (Hopirk v. Bell, 3 Cranch 454; Lattimer v. Poteet, 14 Peters 
4; Ward v. Racehorse, 163 U. S. 504; Head Money Cases, 112 U. S. 
598; U. S. v. 43 Gallons of Whiskey, 93 U. S. 197, and Shanks v. 
Dupont, 3 Peters 248). Thus in the case of DeGeoffry v. Riggs, 133 
U. S. 258, it is declared: 

“That the treaty power of the United States extends to all 
proper subjects of negotiation between our government and the gov- 
ernment of other nations is clear. It is also clear that the protection 
which should be afforded to citizens of one country owning property 
in another, and the manner in which that property may be transferred, 
devised or inherited are fitting subjects for such negotiation and of 
regulation by mutual stipulations between two countries. As com- 
mercial intercourse increases between different countries, the resi- 
dence of citizens of one country within the territory of the other 
naturally follows, and the removal of their disability from alienage 
to hold, transfer and inherit property in such cases tends to promote 
amicable relations. Such removal has been within the present cen- 
tury the frequent subject of treaty arrangement. The treaty power 
as expressed in the constitution is in terms unlimited except by those 
restraints which are found in that instrument against the action of 
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the government or of its departments and those arising from the 
nature of the government itself and of that of the states.” 

See also for complete statement of authorities 1 Willoughby 
on Constitution, 500, and Mr. Butler’s excellent work on the Treaty- 
Making Power of the United States, Sec. 3, where, summarizing his 
conclusions regarding the extent of the treaty-making power, he says: 

“Fourth. That all provisions in state statutes or constitutions 
which in any way conflict with any treaty stipulations whether they 
have been made prior or subsequent thereto must give way to the 
provisions of the treaty * * * even if such provisions relate to 
matters wholly within state jurisdiction.” 

The decision of this case is not controlled by the decision of the 
Supreme court of the United States in Rocco v. Thompson, 223 U. 
S. 317, because in that case at the time of the death of the decedent, 
Guisseppe Ghio, on the 27th day of April, 1908, the convention between 
the United States and Sweden had not been proclaimed. In Rocco 
v. Thompson the question determined was whether the provisions of 
the treaty with the Argentine Republic, proclaimed July 27, 1853, were 
a part of the treaty with Italy and gave the right to administer the 
estate of citizens of the Republic dying in the United States to Consuls 
of the Argentine Republic; and it was held that it did not. The 
court said in relation to the subject of the proper construction of 
treaties (p. 331): 

“Like other contracts they are to be read in the light of the 
conditions and circumstances existing at the time they are entered 
into with a view to affecting the objects and purposes of the states 
thereby contracting. It is further to be observed that treaties are 
the subject of careful consideration before they are entered into and 
are drawn by persons competent to express their meaning and to 
chose apt words in which to embody the purposes of the high con- 
tracting parties. Had it been the intention to commit the adminis- 
tration of estates of “citizens of one country dying in another ex- 
clusively to the Consul of the foreign nation, it would have been 
very easy to have declared that purpose (in the Argentine treaty) in 
unmistakable terms. For instance where that was the purpose as in 
* * * the convention between the United States and Sweden pro- 
claimed March 20, 1911, it is provided.” [Here the court quotes Ar- 
ticle XIV of the treaty with Sweden hereinbefore mentioned. | 

The language of the treaty with Sweden, “and moreover have 
the right to be appointed administrator of such estates,” apparently 
refers to an additional right to that authorizing the taking of charge 
of property in conformity with the laws of the country. The right 
to be appointed administrator is separate and distinct from the right 
to take possession of the property. It is evident that in addition to 
be privileged to take possession of the property of their nationals, 
Consuls may be appointed as administrator. This seems to qualify 
them as proper parties to receive letters of administration. It does 
not exclude others ordinarily entitled to letters. The rule of the 
Orphans’ court directs that notice be given to all persons entitled to 
administration and the statute designates the widow and next of kin 
as persons entitled. It would seem that the statement in the XIV 











244 THE NEW JERSEY LAW JOURNAL. 


Article of the treaty with Sweden meant to add the right to be classed 
as one of those entitled to administration on the estates of decedents 
described in the article. 

The matter of Francisco Freccio, 27 N. J. Law Journal 367, 
decided by Judge Relstab, is in complete conformity with the de- 
cision of Rocco v. Thompson, and is easily distinguished from the 
case at Bar upon the grounds mentioned. 

The Surrogate of the County of New York, since the decision 
of Rocco v. Thompson, has arrived at a similar result in the cases 
of Baglieri and Jarema, decided June 13 and June 14, 1912. (See 
N. Y. Law Journal). 

Article XIV of the treaty with Sweden gives the right of ad- 
ministration to Consular Agents, and, as the treaty with Italy by the 
most favored nation clause incorporates in it the provisions of the said 
treaty with Sweden. Hon. Alfredo Magnani, Royal Consular Agent 
of Italy, is one of those entitled to letters of administration on the 
estate of Carmelo Gurrieri, deceased. 

In the case under consideration all of the next of kin and per- 
sons entitled to administration have had notice of application, and 
as the Consular Agent of Italy is the only person entitled to ad- 
ministration who has claimed the right to administer upon said estate, 
a decree will be signed granting letters to said Hon. Alfredo Magnani, 
Royal Consular Agent of Italy, on his filing a bond for the faithful 
performance of his duties as such administrator in accordance with the 
statute, in the sum of twelve hundred dollars. 





IN RE CAMDEN SAFE DEPOSIT AND TRUST COMPANY. 


(State Board of Equalization of Taxes, June, 1912.) 
Taxation—Non-taxable Securities. 


In the matter of the appeal of Camden Safe Deposit and Trust 
Company, from the assessment of property in the City of Camden, 
county of Camden, for the year 1911. 


Mr. George J. Bergen for the petitioner. 
Mr. E. G. C. Bleakley for the respondent. 


THE BOARD (Memorandum by Mr. Jess): This is an appeal 
by the Camden Safe Deposit and Trust Company from an assessment 
of $505,750, levied by the City of Camden for the year 1911. The 
appellant is a trust company organized under the laws of New Jersey. 
The company made a return to the taxing district for the purpose of 
taxation for the year 1911 on the thirteenth day of June of that year. 
This return showed that the amount of the company’s capital stock 
paid in and accumulated surplus, including undivided profits, on May 
20, 1911, was $1,172,470.95. The company claimed to be entitled to 
a deduction from the assessment to be made upon its capital stock 
paid in and accumulated surplus, of non-taxable securities and per- 
sonal property amounting to $921,104.10, and in addition thereto the 
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sum of $137,143.75 invested in real property situate in the State of 
New Jersey. The total of the deductions claimed amounted to §$1,- 
058,247.85. On the thirty-first day of October, 1911, the company 
sent to the Camden City Board of Assessors what was designated 
as “an amended report of the exemptions claimed.” This amended 
return showed an increase in the item of “mortgages upon real prop- 
erty situated in New Jersey, no deduction therefor being claimed by 
the owners,” from $821,472.60 to $1,303,222.60. The Camden Board 
of Assessors based their assessment upon the original return. The 
assessment was made in the following manner: 








GOO URGION TE Gira on ces cine ciscceccdccvccsesekun $1,564,000 00 
RAUB CUR WE 6 oo ook oe a 6c cia cadboscttseertioe 137,143 75 
$1,426,856 25 
Leee etnies 6s. Rea eae 921,104 10 
$ 505,752 15 
Reetent o. . 6ie BeK Sae 505,750 00 


The company applied to the Camden County Board of Taxation 
to reduce this assessment to $24,002.15, and the appeal was dismissed. 

The question to be decided is whether the appellant is entitled to 
deduct from the total valuation of its shares all the non-taxable se- 
curities held by it at the time of assessment, or only such portion of 
such securities as were purchased from capital and surplus. 

Section 18 of the General Tax Act of 1903 provides that trust 
companies shall be assessed upon the full amount of their capital stock 
paid in and accumulated surplus. The method there prescribed for 
assessing trust companies is clearly explained in the case of Mayor 
of Newark v. Tunis, 78 Atl. 1066, affirmed by the Court of Errors 
and Appeals in 81 Atl. 722. In that case the Supreme court held that 
“The true value at which shares of stock in a national bank are re- 
quired to be assessed is, under ordinary and normal conditions, their 
exchange value in the market and not their book or liquidation value. 
From the total valuation of all the shares there must be made such 
deductions as the statute permits.” The court then points out that 
trust companies must be assessed upon the same basis and cites as 
one authority Fidelity Trust Co. v. Vogt, 66 N. J. L. 86. It is 
therefore entirely settled that the method adopted by the Camden 
Board of Assessors of arriving at the valuation of the appellant com- 
pany’s stock by multiplying the number of shares by the market 
value of each share, was correct. The city’s contention is based 
solely upon the theory that the company is not entitled to a deduction 
of any securities except such as may have been purchased from 
capital and surplus. In this case the total value of bonds and mort- 
gages claimed to be exempt from taxation, exclusive of real estate, 
exceed the total capital stock, surplus and undivided profits of the 
company by $230,383. To that extent, therefore, the non-taxable 
securities represent an investment from deposits. Counsel for the 
city argued that the deposits of a bank or trust company must be 
treated not as funds of the bank, but merely as debts due to deposi- 
tors and that consequently investments made from deposits cannot 
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be used to reduce the taxable value of a bank’s property. It is un- 
doubtedly true that the relation between a bank and a general de- 
positor is that of debtor and creditor. General deposits belong to 
the bank, become part of its general funds and can be loaned or other- 
wise used by it as other moneys. A. & E. Enc. Vol. 3, 827. “Moneys, 
when deposited in a savings bank, become the property of the institu- 
tion, and are valuable assets in its hands to liquidate the claims of 
depositors.” State, Inhabitants of Bridgewater, pros. v. Amerman, 
Collector, 37 N. J. L. 408. In the case of Thompson v. Riggs, 5 Wall, 
678, the United States Supreme court held that where a deposit is 
general and there is no special agreement proved inconsistent with 
such a theory, the title to the money deposited, whatever it may be, 
passes to the banker and he becomes liable for the amount as a debt. 
It is perfectly clear from this decision and a long line of other opinions 
of a similar import, that the obligation of a bank with respect to its 
general deposits, is not to pay back the specific moneys deposited 
but to return or demand a sum equal to that on deposit. Since the 
deposits belong to the bank it necessarily follows that any securities 
bought with such deposits likewise belong to the bank. The bank 
is not a trustee with respect to its depositors and therefore it does 
not hold in trust securities purchased with deposits. We cannot see, 
so far as the title to its securities is concerned, that it makes any 
difference whether a bank buys them with its own capital, the profits 
of its business, or its general deposits. 

Counsel for the appellee contends that in the Lippincott case 
(69 Atl. 502) the Court of Errors and Appeals “meant that the securi- 
ties which were invested from the capital stock account alone should 
be considered when the time came to deduct non-taxables.” We can- 
not find such meaning in that decision. What the court said was 
this: “In making an assessment of the shares of stock, either of a 
state or national bank, against the stockholders, the assessor is re- 
quired to deduct from the total valuation of all the shares, not only the 
assessed valuation of the real property of such bank, but also the 
total value of all the non-taxable securities held by the bank.” It is 
difficult to see how language could be clearer than this, to convey 
the obvious meaning of the sentence. The only phrase in the entire 
statement about which there may be any doubt is the phrase “held 
by the bank.” Counsel insists that the court used the “held” in the 
sense of “owned.” We do not regard that distinction as important 
in this case, in view of our opinion heretofore expressed, that the se- 
curities involved in this appeal are not only held, but are owned 
by the appellant company. The gist of the claim of counsel who 
ably argued this matter for the city was that the appellant company 
could not be assessed for its deposits as such, and that therefore in- 
vestments out of these déposits could not be assessed, from which 
the deduction was drawn that property which is not assessable against 
a taxpayer cannot: be used to reduce his assessment. “They are 
only entitled to exemption on what otherwise would be taxed against 
them.” We are unable to see the application of this reasoning to the 
situation with which we are dealing. It is not the scheme of the 
Tax Act to assess all the property of trust companies, and then to 
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allow deductions for the value of such portion of the property so 
assessed as is exempt from taxation. It is the stock representing the 
interest of the shareholders that is to be assessed. This is clearly 
pointed out in the Tunis case, in which is cited North Ward National 
Bank v. Newark, 39 N. J. L. 380. Thus the argument that what has 
never been included in the valuation cannot be deducted is not 
pertinent to the case under consideration. The valuation and the 
deductions are separate processes dealing with distinct property. The 
valuation deals with the shares of the trust company as a distinct 
entity. Their value is determined by what they will sell for on the 
market. The deductions deal with the real estate of the trust com- 
pany and such securities held by it as are non-taxable or exempt. The 
deduction is not of property that has been included in the assessment, 
but a deduction from the amount of assessment on the stock of the 
amount of the assessment on the real estate and of the value of the 
non-taxable property. In other words, the process may perhaps 
be more precisely described as a reduction rather than a deduction. 
One question arising in the case has been considered by the 
Board, although not argued on the hearing of the appeal. This re- 
lates to the fact that the statement relied upon by the appellant was 
not filed with the assessors until October 31, 1911. Was this too 
late to be effective? Section 12 of the Tax Act requires that the 
assessors ascertain the true value of all the personal property in his 
district before the third Monday in August. Section 8, Chapter 120, 
Laws of 1906, provides that the tax duplicate, complete and certified, 
shall be delivered by the County Board of Taxation to the collectors 
of the various taxing districts, on or before the first day of October. 
It must be assumed therefore that the assessment for taxes in the 
city of Camden had been completed and certified and that the dupli- 
cates were in the hands of the collector or receiver one month before 
the appellant made its claim for additional deductions. It was held 
by the Supreme court in Robbins v. Horner, 38 N. J. L. 212, that 
nothing but unavoidable inability to effect a delivery of the statement 
required by section 20 of the Tax Act of 1866 would afford an ex- 
cuse, and empower the commissioners of appeal to entertain an ap- 
plication for a deduction. Section 20 of the Act of 1866, required 
that the taxpayer claiming a deduction for debts must deliver a state- 
ment thereof to the assessor on or before the time limited by law for 
closing the assessment, but provided that the commissioners of appeal, 
upon being satisfied that the taxpayer had been prevented by sickness 
or other unavoidable accident from delivering such statement, might 
allow the deduction. These provisions were omitted from the Tax 
Act of 1903. In section 13 of that act which deals with deductions 
for debts and exempt securities no limit of time is prescribed within 
which the requisite statements must be filed. The assessor would 
be warranted in declining to allow any claim for deduction made after 
his duplicate had passed from his hands through the County Board 
of Taxation into the custody of the collector. Indeed, the subject 
matter would then be beyond his jurisdiction. But on appeal this 
Board in our opinion has power to entertain such claim, provided it 
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was made in accordance with the provisions of section 13 and to dis- 
pose of it on its merits. 

Our conclusion is that the appellant company is entitled to a 
reduction of its assessment for 1911 to the extent claimed by it in its 
amended statement, but since appellant at the hearing of this appeal 
voluntarily remitted from its claim for exemption such sum as would 
make its assessment $114,225, the judgment of this Board is that the 
assessment be reduced to that amount. 





WESTON ELECTRICAL INSTRUMENT CO. v. BENECKE 


(N. J. Court of Errors and Appeals, March 4. 1912). 
Libel and slander—Trial— Nonsuit. 


Error to Supreme court. 

Action by the Weston Electrical Instrument Company against 
Adelbert O. Benecke and by Edward Weston against the same defend- 
ant. Judgments of nonsuit, and plaintiff in each case brings error. 

Mr. Franklin W. Fort and Mr. Alfred F. Skinner for plaintiffs in 
error. 

Messrs. Riker & Riker for defendant in error. 


TRENCHARD, J.: These two writs of error bring up for review 
judgments of nonsuit in actions against Adelbert O. Benecke, one at 
the suit of the Weston Electrical Instrument Company, and the other 
at the suit of Edward Weston. 

The suits were, by consent, tried together before the Circuit court 
Judge, sitting without a jury, at the Essex Circuit, and have been here 
argued together. The actions were for libel. The article alleged to 
be libelous was published in the Newark “Morning Star” and the 
Newark “Evening Star.” The declarations averred that the defendant 
below, Dr. Benecke, published the article, or caused it to be published. 

The evidence, when the plaintiffs rested, and at the time the non- 
suit was granted, tended to show the following matters of fact: The 
article in question was written by Mr. Travis, a newspaper reporter, 
from information obtained, partly from one Fischer, and partly from a 
bill of complaint which was subsequently filed by Dr. Benecke against 
the plaintiffs in the Court of Chancery. The bill of complaint came into 
the possession of the reporter three days before it was filed in Trenton; 
but from what source he received it does not appear. It was filed Sep- 
tember 20, 1907. The article in question was published the same day. 
After the article had been written by Mr. Travis, it was “set up,” the 
“proof” corrected, and a new proof was made. On the morning of 
September 20, or the afternoon of the day before, Mr. Travis, under the 
guidance of Mr. Fischer, went with this revised proof to Dr. Benecke’s 
office, and was introduced to him. Mr. Fischer said: “Dr. Benecke, 
this is Mr. Travis, who has gotten up this article,” and further stated 
that Mr. Travis was “a newspaper man who not only represented the 
Evening Star, but a number of New York afternoon papers and the 


Associated Press.” Thereupon Dr. Benecke took the “galley proof” of - 


the article, read it, corrected the spelling of a proper name, substituted 
or erased a word or two, and handed it back to the reporter with the 
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remark, “That is all right.” After the article had been thus corrected 
by the defendant, and at the time or immediately before it was returned 
to the reporter, Mr. Fischer said to the reporter, in the presence of the 
doctor: “You can put this in the Morning Star also,” and asked “some 
other questions about sending it to the New York papers.” The re- 
porter answered that “the Morning Star picked up the type used in the 
afternoon edition.” After some further conversation, not necessary to 
detail, the reporter departed, made the corrections in the type noted by 
Dr. Benecke, and “released” the article—that is to say, ordered it 
printed—and it appeared in the Evening Star of September 20 and the 
Morning Star of September 21. 

The motion for nonsuit was made by the defendant at the close of 
the testimony upon the part of the plaintiffs. Concerning it, the record 
is as follows: “Mr. Riker: I move for a nonsuit in both of these cases, 
on the ground that there has not been shown any authorization of the 
publication of this document, under the evidence, by Dr. Benecke. 
(Motion argued.) The Court: I think I may assume that there is no 
case that goes beyond the cases referred to; if there had been, counsel 
no doubt would have found it. Neither of the cases cited goes far 
enough; and the question, therefore, is left to be determined by the 
view which seems most just, and most in accordance with the spirit of 
the authorities. My conclusion is that enough has not been shown to 
bring home to the defendant the publication. It is not necessary for me 
to elaborate upon that; but that conclusion leads to a nonsuit, which I 
accordingly grant in each case.” To this ruling an exception was duly 
taken, and error is assigned thereon. 

We are of opinion the nonsuit was erroneous. It is well settled that 
one who causes or procures a libel to be published in a newspaper is 
responsible therefor. 25 Cyc. 429; 18 A. & E. E. of L. (2d Ed.) 1066; 
Newell on Slander and Libel (2d Ed.) 244; Odgers on Libel and Slan- 
der, *157 ; Hazy v. Woitke, 23 Colo. 556, 48 Pac. 1048; Washington Gas- 
light Co. v. Lansden, 172 U. S. 534, 19 Cup. Ct. 296, 43 L. Ed. 543; 
Parkes v. Prescott, L. R. 4 Exch. 109, 38 L. J. Exch. 105; Reg. v. 
Cooper, 8 Q. B. 533, 55 E C. L. 533, 15 L. J. Q. B. 206. 

The rules as to nonsuits are the same, and have the same applica- 
tion, when the trial is by the court as when it is by a jury. Freese v. 
Hibernia Sav., etc., Soc., 1389 Cal. 392, 73 Pac. 172; Schlesinger v. Jud, 
61 App. Div. 453, 70 N. Y. Supp. 616; Weisberger v. Martin (Sup.) 86 
N. Y. Supp. 115. 

A motion for a nonsuit admits the truth of the plaintiff’s evidence, 
and of every inference of fact that can be legitimately drawn therefrom, 
but denies its sufficiency in law. Hayward v. North Jersey St. Ry. Co., 
74, N. J. Law 678, 65 Atl. 737, 8 L. R. A. (N. S.) 1062; Kaufman v. 
Buch, 69 N. J. Law 645, 56 Atl. 291. 

Where the evidence, and the inferences reasonably arising there- 
from, will support a verdict for the plaintiff, a motion for a nonsuit must 
be denied. Dayton v. Boettner, 81 Atl. 726. 

It follows, therefore, that in a trial before the Judge, sitting with- 
out a jury, a motion for a nonsuit should be denied where the evidence, 
and the inferences reasonably arising therefrom, are legally sufficient to 
prove the allegations of plaintiff’s declaration. Chicago First Nat. Bank 
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v. Northwestern Nat. Bank, 152 Ill. 296, 38 N. E. 739, 26 L. R. A. 289, 
43 Am. St. Rep. 247; Freese v Hibernia Sav., etc., Soc., 139 Cal. 392, 73 
Pac. 172; Forbes v. Chichester, 125 N. Y. 769, 26 N. E. 914; Schlesinger 
v. Jud, 61 App. Div. 453, 70 N. Y. Supp. 616; Weisberger v. Martin 
(Sup.) 86 N. Y. Supp. 115. 

Tested by this rule, the nonsuit in the present case was improperly 
granted. We have pointed out that the Judge, exercising the functions 
of a jury, might have reasonably found as a fact that the libelous arti- 
cle, written by the reporter, set forth the defendant’s side of his personal 
controversy with the plaintiffs as exhibited in the bill in chancery; that 
it was written, and possibly submitted to and corrected and approved 
by the defendant, before the chancery bill was filed in court; that the 
defendant expressed no indignation nor surprise, though he knew that 
the reporter intended to publish the article in the Evening Star; and 
that in the presence of the defendant Mr. Fischer, who had furnished in 
part the information upon which the article was based, requested or 
ordered that it be published in other newspapers. 

From these facts, and with the additional fact that Mr. Fischer’s 
request or order for additional publication was made under such circum- 
stances as to give notice to the defendant that he was assuming to act 
as the defendant’s agent, and that the reporter would draw that infer- 
ence, it was open to the Judge to infer that he was in fact the defend- 
ant’s agent, and throughout acted as such. It follows, therefore, that 
the Judge, sitting without a jury, might reasonably have found that the 
defendant caused or procured the libel to be published. In such situa- 
tion, it was the duty of the trial Judge, before settling that question, to 
weigh the testimony, as would a jury, and thus determine whether or 
not the defendant caused or procured the publication. This he did not 
do. The motion for nonsuit presented a question of law, namely: Ad- 
mitting the truth of the plaintiffs’ evidence, and of the inferences favor- 
able to the plaintiffs that could legitimately be drawn therefrom, could 
the plaintiffs recover? The motion was argued and decided as a ques- 
tion of law; and we have pointed out that the decision was erroneous. 
As was said by Earl, J., speaking for the New York Court of Appeals, 
in Forbes v. Chichester, 125 N. Y. 769, 26 N. E. 914: “The plaintiff may 
fail to satisfy any court, upon the evidence, that he is entitled to re- 
cover; but he has a right to have his evidence properly weighed.” We 
may add that the plaintiffs had also the right to be heard in argument 
as to the weight of the evidence, and whether the inferences which 
might be drawn therefrom should be drawn, and that right was in effect 
denied the plaintiffs by thus disposing of their rights upon the motion 
to nonsuit. 

Both judgments under review will be reversed, and a venire de 
novo awarded.—Rep. in 82 Atl. Rep. 878. 





The assent by'a passenger purchasing a reduced fare ticket to a 
provision therein limiting the liability of the carrier for loss of bag- 
gage to a certain sum is held in Wells v. Great Northern R. Co. 
(Or.) 34 L. R. A. (N. S.) 818, to be ineffective in case of loss caused 
by carrier’s negligence. 
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AN ANTIQUATED PROCEDURE. 


To the Editor of the N. J. Law 
Journal : 


SIR: X obtained a writ of cer- 
tiorari in the Supreme court to 
test the validity of an ordinance 
passed by Y. The Supreme court 
' affirmed the ordinance with costs. 
A writ of error was taken and 
the Court of Errors and Appeals 
affirmed the judgment of the Su- 
preme court. 

Costs were taxed in both courts 
and a copy served on the attorney 
of X. The costs of the defendant 
not having been paid, the inquiry 
was made at the offices of the 
Secretary of State and the Su- 
preme court clerk as to the 
method of obtaining these costs. 
At the office of the Secretary of 
State the inquirer could not ob- 
tain the information and was re- 
ferred to the Supreme court 
clerk’s office. There it was learned 
that much doubt existed as to 
the method. Inquirer was ad- 
vised to file a copy of the taxed 
costs in the Court of Errors and 
Appeals in the office of the Su- 
preme court clerk. It was not 
claimed that the costs in the 
Court of Errors and Appeals be- 
came any part of the judgment of 
the Supreme court. Inquirer al- 
so learned that the judgment for 
costs in the Supreme court was 
not indexed as a judgment of the 
court and did not constitute a 
lien on the lands of X. In- 
formant was unable to give any 
reason for not indexing this par- 
ticular judgment of the Supreme 
court but stated that this had 
been the practice for many years. 
Moreover, it was stated that the 
proper way to proceed was by 
attachment, application being 
made to the Supreme court for 
such a writ upon notice to X and 


that probably the order of the 
Supreme court granting the writ 
would cover costs in the Court of 
Errors and Appeals, provided the 
bill of costs had been filed in the 
office of the Supreme court clerk. 
One reason given for not issuing 
execution upon a judgment for 
costs in this case was that execu- 
tion could only issue upon a com- 
mon law judgment and_ that 
these costs arose not upon a com- 
mon law action, but upon a writ 
of certiorari, and that the statute 
in reference to executions did not 
cover costs in certiorari. 

Is not this procedure rather 
antiquated? Should a successful 
litigant be compelled to resort to 
attachment rather than execu- 
tion? Why should not he be 
protected on a judgment for costs 
by a lien therefor upon the entry 
of the judgment? Should there 
not be some explicit provisions 
covering the costs in the Court 
of Errors? R. 





N. J. BAR BA AMINAZIONS, JUNE 
TERM, W124. 


ATTORNEYS’ QUESTIONS. 

1. In what manner are amend- 
ments made to the Constitution of 
New Jersey? 

2. What are the formal parts of 
a deed? 

3. Describe a defeazance. 

4. State the steps necessary to 
be taken in order to make title to 
personal property by execution. 

5. A hired a horse of B for a 
day’s ride, but did not return. it 
at the close of the day. Next day 
B demanded the horse but A re- 
fused to return it, intending to 
keep it by way of hire for a 
longer time. Is A liable for con- 
version? 

6. What is required by the 
statute of frauds, as changed by 
the Sales Act, respecting the sale 
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of goods, wares and merchandise? 

7. What is a condition subse- 
quent? 

8. Where there is no ambiguity 
in the terms of a written contract, 
whose province is it to determine 
its meaning? 

9. A advanced B money to use 
in a business which B is to con- 
duct without the name of A be- 
ing known. But A is to share in 
the net profits. Are they part- 
ners as to third persons? 

10. An agent to sell his princi- 
pal’s stocks, sold his bonds. The 
purchaser knew that the agent 
had no authority to sell the 
bonds. The principal accepted 
the agent’s account of sales show- 
ing the proceeds of the bonds and 
received payment of the balance 
on that account. Afterwards he 
repudiated the sale, offered to re- 
turn to the purchaser the price of 


the bonds and demanded posses- 


sion of them. Is his demand 
justifiable? 

11. A note negotiable on its 
face, refers to a mortgage given 
to secure it, which provides that 
the mortgagor shall pay any and 
all taxes on the land or on the 
mortgage, and if taxes are not 
paid when due, the note shall be- 
come payable at once. Is the 
note negotiable? 

12. A directed by will that his 
estate should be held in trust dur- 
ing the lifetime of his daughter ; 
and if his daughter should marry 
and have children, in further 
trust during the lifetime of said 
children, the corpus to go abso- 
lutely to the issue of said children. 
On A’s death, his daughter was 
married but childless. Is the de- 
vise good? 

13, A man by will left his estate 
share and share alike to his two 
sons, George and John. Two 
months after his death, another 
son was horn. What interest, if 
any, has he in the estate? 


14. A sold a piece of property 
to B for $10,000. A’s son claim- 
ing his father to be of unsound 
mind was regularly appointed 
guardian and brought suit in 
Chancery to set aside the deed. 
It was proven that A was of un- 
sound mind when he executed 
the deed and could not under- 
stand its nature. It was also 
shown that the price was ade- 
quate, the transaction fair, and 
the purchaser unaware of the © 
lunacy. Should the deed be set 
aside? 

15. A landlord distrained cer- 
tain goods of a defaulting tenant. 
The tenant stated that the goods 
did not belong to him. Distress 
was therefore abandoned and 
ejectment brought under a clause 
in the lease authorizing re-entry 
for non-payment of rent, in case 
sufficient distrainable goods were 
not found on the premises. In 
this action the tenant offered to 
prove the goods were really his. 
Is this proof admissible? 

16. A and B were engaged in 
partnership. A_ bill was _ filed 
against them for an accounting. 
Affidavits were presented to the 
Court showing that defendants 
were residents of Pennsylvania 
and intended to return to that 
State in a short time in fraud of 
their creditors, and that thereby 
the complainant would lose the 
benefit of his suit. What relief 
should be asked for? 

17. In settling an estate in the 
Orphans’ Court it appeared that 
J. S., a legatee, had been absent 
from the State, and not heard 
from for more than seven years. 
Those who would have taken his 
legacy in the event of his death 
claimed it. J. S.’s relatives ad- 
mitted his absence for that per- 
iod, but alleged, on information 
and belief, that he was still alive. 
What should the court decree? 
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18. In a public place and in the 
presence of witnesses, A_ slan- 
dered B. The next day B leit 
the State on important business, 
but immediately on his return, 
three years aiter, sued A for 
slander. What defenses may A 
make? 

19. A, while driving, saw B 
also driving toward him and 
turning out on the wrong side of 
the road. He called te B to stop. 
This B refused to do, and A, con- 
tinuing along the road, was run 
into and his wagon broken by B. 
Can A recover in a suit for dam- 
ages? 

20. A and B were engaged in a 
fight with swords. C tried to 
separate them. A struck C with 
his fist violently, but intended 
only to drive him away. C died 
from the blow. Of what crime 
is A guilty? 

21. (a) May a guardian of an 
infant sell the lands of his ward? 
(b) lf so by what authority? 

22. State, within the space of 
half a page, the principal steps 
necessary to be taken in order to 
incorporate a company for busi- 
ness purposes. 

23. What provisions are made 
by the Evidence Act for proving 
statutes and judicial decisions 
made in other States? 

24. In what civil actions are 
husband and wife compellable to 
testify against each other? 

25. To a special count upon a 
contract to sell and deliver cer- 
tain stocks, the only plea filed 
alleged that plaintiff (the buyer) 
refused to accept the stock and 
that the right of action occurred 
more than six years ago. Point 
out the defect in this plea. 

26. In an action on a bond 
conditioned to pay money, the 
declaration set out the bond 
without the condition and de- 
manded the penal sum due on 


the ‘bond. Defendant demurred. 
Should the demurrer be sus- 
tained? 

27. State shortly the steps nec- 
essary for obtaining a new trial. 

28. What is the effect, as evi- 
dence, of a sworn answer—(a) 
When the bill does not waive the 
oath? (b) When the bill express- 
ly waives the oath? 

29. On a bill for an accounting, 
complainant expects defendant to 
plead a release. The release was, 
in fact, obtained by defendant’s 
fraud. Should complainant state 
the fraud in this bili or in a repli- 
cation to the answer? 

30. In a suit to foreclose a re- 
corded mortgage, is it necessary 
to file notice of lis pendens in 
order to give constructive notice 
to third parties dealing with the 
mortgaged premises? 

COUNSELORS’ QUESTIONS, 

1. To whom is the right of 
suffrage given by the Constitu- 
tion of New Jersey? 

2. State the rule in Shelly’s 
Case. Does it prevail in New 
Jersey? 

3. Does the doctrine of curtesy 
initiate obtain in New Jersey? 

4. What is necessary to a gift 
inter vivos? 

5. Is the contract arising be- 
tween a bank of deposit and an 
ordinary depositor one of bail- 
ment? 

6. If an article delivered does 
not conform to the description 
under which it was sold, what 
remedy has the purchaser? 

7. Where a party performs part 
of an entire contract, and, with- 
out excuse, refuses to perform 
the rest, can he recover for the 
part performance? 

8. State the distinction between 
an executed and an executory 
contract. 

9. If a partner purchase lands 
with the funds of the firm, and 








254 THE NEW JERSEY LAW JOURNAL. 


takes title in the name of his wife, 
what would be the respective 
rights of the parties? 

- 10. If authority is given an 
agent to make sale of land, does 
it include authority to execute a 
binding contract for such sale in 
the name of the principal? 

11. A note made by a husband 
to the order of his wife was en- 
dorsed by her in New Jersey for 
the husband’s accommodation, 
and he delivered it to his cred- 
itors in the State of New York 
with her knowledge. The note 
was dated and made payable in 
New York. It is admitted that 
if the contract is a New York 
contract, the wife can be held. 
The holders of the note had 
notice of the fact of marriage ‘be- 
tween the maker and endorser, 
and sued both in New Jersey. 
Can recovery be had against 
either or both? 

12. A, aged 20, made a will. 
At the age of 22 he added a codi- 
cil. On his death its validity was 
attacked on the ground that the 
will of an infant is void. Should 
the will be set aside? 

13. James Johnson made a will 
in the following terms, “All my, 
real estate, that is to say, the 
farm on which I now reside, I 
devise to my daughter, Jane.” 
After the date of the will he pur- 
chased another farm, which he 
rented to his son, George. At his 
death his son, George, claimed a 
one-half interest in this farm. 
His daughter, Jane, claimed both 
farms. Which contention should 
prevail? 

14. A entered into a written 
agreement with B for the pur- 
chase of a pair of horses. B, how- 
ever, declined to deliver the 
horses on demand and tender of 
payment. A filed a bill for spe- 


Should it be 


cific performance. 
decreed? 

15. The eldest of three broth- 
ers, having consulted a lawyer 
and being advised that land can- 
not ascend, executed a quit-claim 
deed to the youngest brother at 
his request for property of which 
the second brother died seized. 
Five years later he discovered his 
error. What remedy has he? 

16. A testator bequeathed his 
property to his daughter Hannah 
on condition that she remain un- 
married. If she marry, the prop- 
erty to be divided between her 
and her only brother. She mar- 
ried, and the brother sues for a 
share. Should he succeed? 

17. A’s pasture land was flood- 
ed by the wrongful act of B, who 
weakened a dam in a stream and 
allowed the water to escape on to 
A’s land. A, to save himself fur- 
ther damage, diverted the water 
on to C’s land. C sues A. Can 
he recover? 

18. Plaintiff in a written ap- 
plication for supply of gas agreed 
that defendant’s agent should 
have free access to the meter and 
might remove the same. De- 
fendant’s agent, the gas bill not 
having been paid, attempted to re- 
move the meter. Plaintiff locked 
the door, which defendant’s agent 
then broke open and removed the 


meter. In suit brought on these 


facts, should plaintiff recover? 

19. A municipal body under le- 
gal authority gave a contract to 
A for the building of a dam across 
a stream. Through the careless- 
ness and negligence of A, the 
dam, when half completed, broke, 
and the resulting flood seriously 
damaged B’s land. B sues the 
municipality and A jointly. Can 
he recover from either? 

20. A is overheard urging B to 
commit a robbery, which B re- 




















fuses to do. A is arrested and 
indicted. Shall the indictment, 
on motion, be quashed? 

21. Husband and wife duly ex- 
ecuted and delivered a mortgage 
upon her lands to secure a loan. 
The money was applied to pay for 
improvements upon the land. 
The mortgage was not separately 
acknowledged by the wife. (a) 
Is the mortgage valid? (b) 
What remedy, if any, has the 
mortgagee? 

22. A director of a corporation, 
knowing that certain land was 
needed for its business, purchased 
the same for $10,000, in the name 
of his agent. A few days later, 
he caused the agent to sell it to 
the corporation for $15,000. (a) 
Is the deed voidable? (b) If so, 
upon what principle? 

23. A agreed, in writing, to 
build a barn for B for an agreed 
sum. After part of the work had 
been done, A refused to complete 
it for that sum. Thereupon B 
agreed to pay him the reasonable 
value of his time and material for 
the whole work when finished. 
After finishing the work, in an ac- 
tion by A, on the common counts, 
B objected to evidence of this 
latter arrangement on the ground 
that it altered the terms of a writ- 
ten contract which provided for 
the building of the barn. Was 
the objection well taken? 

24. In a suit for the construc- 
tion of a will distributing testa- 
tor’s property among three of his 
four children, evidence was of- 
fered by the excluded child to 
show the members of his family 
and the pecuniary circumstances 
and family relations of each of 
them. Is this evidence admis- 
sible? 

25. A contractor sued a land 
owner for money claimed under 
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a building contract. The dis- 
puted question in the case was, 
whether or not a vaiid architect’s 
certificate had been given as re- 
quired by the contract, that the 
payment sued for was due. 
Should the plaintiff allege specifi- 
cally in his declaration that the 
certificate had been given, or 
should defendant allege in his 
plea that it had not been given? 

26. To a bill to foreclose a 
mortgage, defendant answered 
that he had ‘been induced to exe- 
cute the mortgage by the fraud 
of complainant, but did not state 
the circumstances of the fraud. 
Is the answer objectionable? 

27. State shortly the steps for 
obtaining a writ of certiorari. 

28. Several brothers were ten- 
ants in common of land. One 
filed a bill for partition. Another 
brother (who had left the coun- 
try) had died. Complainant was 
not able to learn whether the de- 
cedent left issue. (a) Can com- 
plainant proceed to a partition? 
(b) If so, whom could he make 
parties defendant? 

29. Bill in equity was filed by 
a judgment creditor to set aside 
a conveyance as in fraud of cred- 
itors and for an accounting of the 
proceeds of the sales of parts of 
the land which defendant had 
sold. The defense is that de- 
fendant was a _ purchaser, for 
value, without notice of fraud. 
Defendant does not wish to dis- 
cover the price he received for the 
lands sold. (a) May he set up this 
defense without making discov- 
ery? (b) If so by what form of 
pleading. 

30. The holder of a second 
mortgage (which was not re- 
corded) was not made party to 
a foreclosure suit of the first 
mortgage. (a) Will the fore- 
closure sale under the decree cut 
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off his lien? (b) How, if at all, 
can he be made a party? 





BAR ADMISSIONS—JUNE TERM 1912 


The following were admitted 
as attorneys at the June Term of 
the Supreme court of this state: 

Trenton—Charles Perry Hutch- 
inson, Paul C. Supinski. 

Newark—Joseph Breidt, George 
Furst, Howard C. Gilmour, A. G. 
Nowakoski and Harry Unger. 

Jersey City—Richard M. Hous- 
ton, Charles E. Corbin and Wal- 
ter G. Winne. 

Paterson—Louis V. Hinchliffe, 
Fred. C. Hindle and Alfred G. 
VanHouten. 

Atlantic City—Ralph Harcourt, 
James A. Lightfoot, Robert J. 
O’Neill and Irving Paul Parsons. 

Camden—Joseph H. Carr and 
Peter S. Gulez. 

Elizabeth—Carl M. 
and Otto Froebel. 

Hoboken—William A. Kava- 
naugh and Rudolph Schroder. 

New York—Robert H. South- 
ard and Emerson Stringham. 

Morristown—William N. Beach 
and Martin R. O’Keefe. 

Harry B. Dembe, Bayonne; 
Walter L. Bacon, Bridgeton; H. 
Newell Heulings, Moorestown; 
Howard Peck, East Orange; J. L. 
Godbody, Haledon; Walter C-. 
Sedan, New Brunswick; William 
B. Davis, Ocean City; Isaac T. 
Wood, Philadelphia; Edward W. 
Wise, Red Bank; Grant C. Fox, 
Ridgewood; Stanton T. Law- 
rence, Rutherford; John A. De- 
laney, South Amboy; Frank DeF. 
Ross, West Orange, and James V. 
Herron, Bordentown. 

Counselors passing were: 

Trenton—Coldon R. Walker, 
Ira F. Smith. 

Newark — Nicholas Ambano, 
Henry P. Bedford, Runyan Collie, 


Abromit 
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Joseph M. Degnan, Edward L. ; 
Hartman, Harold W. Headley, ~ 


Eugene H. ‘Meyer, John J. Mur- 
phy, Nicholas F. Perrotty, Clar- 
ence Sackett, 


Ernest T. Williamson. 


Jersey City—A. B. Archibold, © 
Frank M. Hardenbrock, Abraham ~ 


Levitan and Fred. J. Stuhr. 


William DeLorenzo, Hacken- ~ 
sack; Harlan Besson and Al 7 
berico Ciccarelli, Hoboken; Wil- © 
liam R. Vanecek and Harry H. 
Weinberger, Passaic; H. Byron 7 
Gar- 
rison, Dover; Charles H. Penn, 
Martin B. Stutsman, — 


Lore, Bridgeton; Claude 
Passaic ; 
Plainfield ; David Armstrong, Rah 


way; James T. Ackerman, Ridge- 


wood; Arthur M. Agnew, Union © 


Hill, and Otto F. Seggel, West 
Hoboken. 





OBITUARY. 


Mr. Lawrence McGrxnis. 


On June 29 Mr. Lawrence 
McGinnis, who was a well-known 


member of the Passaic County ~ 
Bar, died at Denver, Col., after 


an illness of long standing. 
Mr. McGinnis was thirty-five 


years old and was born in Jersey — 


~ 


Philip R. Van- | 
Duyne, Charles L. Williams and ~ 


City, going to Paterson when he ~ 


was young. After bein 


attorney in 1900 and counselor im 
1905. He was a member of the 


Paterson Lodge of Elks, No. 60, 


and of the Paterson Council, No. 
240, Knights of Columbus. He 
is survived by two brothers and 4 
sister, Peter J. McGinnis, lawyet; 
Dr. Charles T. McGinnis, of Skill- 


educated 
in St. John’s Parochial School and _ 
a private school in New York, he ~ 
entered the office of Prosecutor 
Michael Dunn to study law. He © 

was admitted to the Bar as am 


man, and Miss Jennie McGinnis, — 


of Paterson. 











